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Bankruptcy... It's a Federal Issue 

Recently I read a book called "The Association" by Bentley Little.  It is a novel 

about a perfectly perfect community where the two lead characters decide they 

have to live.  What they don't realize is that it is perfect for a reason.  No dogs 

bark, because there are no dogs; the landscaping is perfect because if it isn't the 

Association sends someone to make it perfect; and the most forward thinking 

method of collections for those that fell behind in their financial obligation to the 

Association: becoming an indentured worker of the Association until the debt was 

paid off.  Very interesting... but totally fictional.  

While we don't have that option, we do have the ability to adopt a Collection 

Policy that will provide a very expeditious process for the collection of 

assessments.  Unfortunately, today many owners are facing an amount of 

indebtedness that is well beyond their means currently and in the future to pay 

back, so many of them are filing for bankruptcy protection.  Bankruptcy is more 

complicated and complex than one might think and it should never be taken 

lightly.  

Article 1, Section 8 of the United States Constitution authorizes Congress to enact 

"uniform Laws on the subject of Bankruptcies throughout the United States".  

Under this grant of authority Congress enacted the Bankruptcy Code in 1976.  The 

Bankruptcy Code is codified as Title 11 of the United States Code.  It is a uniform 

federal law that governs all bankruptcy cases giving federal courts the exclusive 

jurisdiction over bankruptcy cases.  This means a bankruptcy case cannot be filed 

in a state court.  

The primary purposes of the laws of bankruptcy are: 

• To give an honest debtor a "fresh start" in life by relieving the debtor of 

most debts and  

• To repay creditors in an orderly manner to the extent that the debtor has 

property available for payment.  

A bankruptcy case normally begins by the debtor filing a petition with the 

bankruptcy court.  A petition may be filed by an individual, by a husband and wife 

together or by a corporation or other entity. The debtor is also required to file 
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statements listing assets, income, liabilities and the names and addresses of all 

creditors and how much they are owed.  The filing of the petition automatically 

prevents or "stays" debt collection action against the debtor and the debtor's 

property.  As long as the stay remains in effect, creditors cannot bring or continue 

lawsuits, make wage garnishments or even make telephone calls demanding 

payment.  

There are six basic types of bankruptcy cases that are provided for under the 

Bankruptcy Code. Chapter 7 and Chapter 13 are the two most common for 

individuals.  The others are Chapter 9, 11, 12 and 15 which cover municipalities, 

cities and special taxing districts, corporations for restructuring, farmers and 

fisherman and what is called "other cross-border cases".  

Chapter 7 is the total liquidation of the remaining assets of the petitioner through 

sale by a court appointed trustee.  The cash resulting from the sale of the assets is 

then used to pay off creditors.  This is not all inclusive of the process, but enough 

to give you an idea of the process.  Under Chapter 7, the debtor receives a 

"discharge" that releases him or her from personal liability for certain 

dischargeable debts, alleviating him or her from those forever more.  

Chapter 13 allows the debtor to remain in possession of the assets, but must 

submit a plan to pay off creditors over time, usually 3 to 5 years.  In this situation 

the debtor must complete the payments under the plan submitted to and 

approved by the court before discharge is received.  The debtor is protected from 

lawsuits, garnishments and other creditor actions while the plan is in effect.  

A Chapter 7 filing will generally be discharged in a few months, while a Chapter 13 

plan may take from 3 to 5 years.  During the time the debtor is covered by the 

bankruptcy, the Association may not take any steps to expedite collection of 

assessments in any way.  

In addition, we have recently learned that one of our local law firms was 

sanctioned (fined) by the Federal Bankruptcy Court for proceeding to 

communicate with a tenant occupying the home of an owner who had filed 

bankruptcy, over paying their rent to the Association for the assessments not 

being paid by the owner (recent changes to Florida law permit this).  The law firm 

was informed that not only could they not communicate, request or mail anything 
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to the owner or the owner's tenant, but the Association may not send late letters, 

notices of violations for covenants enforcement or any other type of 

communication during the period the owner is protected under the bankruptcy 

filing.  As the bankruptcy laws are federal, they apply equally to everyone in every 

state.  So, we need to be aware that a bankruptcy filing is more than not sending 

late letters.  It may mean a total cessation of any communication during the time 

the bankruptcy protection is in place. 


